IS IT REAL??
Gen-Al and Right of Publicity

Coexistence or Collision?

Challenges and Opportunities for IP in the Artificial Intelligence Era

June 3, 2024

Kelly Harris Dorian Slater Thomas
Harris + Co. Cristina Umana Frankfurt Kurnit Klein & Selz



NETFLIX

JOAN IS
g AWFUI.



Agenda

e Legal Structures
* Right of Publicity

* Al Laws

* Cases & Developments

* Risk Mitigation




Legal Structures: Canada

* Federal country, so have federal and provincial
statutes, jurisdiction defined in our Constitution

* Mostly a common law/English country,
predominantly British colonization

* One civil law province (Quebec), from French
colonial history

* Laws in this area are both statutory and
judge-made




Legal Structures: U.S.

* Also a common-law English country,
pre-dominantly British occupation

* Federal and State statutes
 Statutory and case law

* Louisiana State has a civil code — remanent of
French occupation







Right of Publicity:
Generally

Name, Nickname, Professional Name

Picture, Portrait, Photograph

Likeness, Image

* \Voice

Persona?




Right of Publicity: Canada

* Misappropriation of personality (economic-based)
* Common law tort in some provinces
* Statutory cause of action in some provinces

* Additional privacy torts (human rights-based)
* Intrusion upon seclusion
* Public disclosure of embarrassing private facts
 Publicity placing person in false light in public eye



Right of Publicity: Canada

* Misappropriation of Personality

« Common law (ON, others)
 (a) use of another’s personality, (b) without consent, and (c) for commercial gain

e Statutory (BC, MB, NL, SK, QC)

* (a) use of another’s personality, (b) without consent, and (c) for the purpose of
advertising, the sale of goods/services, or any other purposes of gain



Right of Publicity: Canada

* Privacy Tort Examples

* Intrusion upon seclusion

* (a) intentional or reckless conduct, (b) invasion of plaintiff’s private affairs, and (c)
invasion is highly offensive, causing distress, humiliation or anguish

* Public disclosure of embarrassing private facts

 (a) publicity concerning another’s private life, (b) without consent, (c) matter or
publication highly offensive, and (d) no public interest

* + Defamation, Publicly placing a person in false light, +++



Right of Publicity: U.S.

New York California

* Name * Name

* Portrait * \oice

* Picture * Signature

* Voice * Photograph
* Likeness

* No broad right of “persona”

e Written consent required * Plus a broad right of “persona”
under CA common law

* Any form of consent required



Right of Publicity: U.S.

* You may be subject to most restrictive state law

* Potential reach of right only limited by First Amendment
e Damages can be high






Right of Publicity:
Canada




Right of Publicity: Canada




Right of Publicity: Canada
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Right of Publicity: U.S.




Right of Publicity: U.S.
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Case 1:08-cv-01330 Document 20  Filed 3/2008 Page 10of 24
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I O u I I UNITED STATES DISTRICT CQURT USDC SDNY
g e e o < DOCUMENT

SOQUTHERN DISTRICT OF NEW YO
ELECTRONICALLY FILED
DOC#:
BERT BURCK d/b/a THE N : DATE FILED: __6/23/08
BOY,
Plaintiff,
- against -

MARS, INCORPORATED and CHUTE
GERDEMAN, INC.,

Defendants .

CHIN, District Judge

This is the

Plaintiff Robert Burck is a "street entertainer" who
performs in New York City's Times Square as The Naked Cowboy,

wearing only a white cowboy hat, cowboy boots, and underpants,




Right of Publicity: U.S.
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Right of Publicity: U.S.
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Right of Publicity:
U.S.
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Al Statutes: Canada

* Draft federal legislation, June
2022

* Places responsibilities on those
responsible for “high impact” Al
systems

* Transparency requirements
* New Al commissioner
* AMPs
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Al Statutes: Canada

* Al Regulation Currently In Force

* |ISED “Voluntary Code of Conduct on
Responsible Development and
Management of Advanced Generati
Systems” (September 2023)

* Federal Privacy Commissioner, ”Prmc
for responsible, trustworthy and
privacy-protective generative Al g
technologies” (December 2023)

* Quebec automated decision-making
requirements (September 2023)

* Professional-specific guidance (e.g. fi
courts, law societies)
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Al Statues: U.S.

Federal Law Executive Orders

* No Federal Al statute (ROP or e Executive Order on the Safe,
otherwise) Secure, and Trustworthy

 July 12, 2023 — Subcommittee Development and Use of
on Intellectual Property, Artificial Intelligence
“Artificial Intelligence & * Blueprint for an Al Bill of Rights

Intellectual Property — Part Il:
Copyright.” Potential federal
right of publicity, with focus on
federal anti-impersonation rights
(dubbed “FAIR Act’).



Al Statutes: U.S.

FTC Notice of Supplemental Rule Making




Al Statutes: U.S.

Tennessee’s Ensuring Likeness Voice and Image Security Act

The ELVIS Act
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Cases & Developments
Canada

Al Tupac vs Feal Tupac


https://www.youtube.com/watch?v=np7r0fxajr4
https://www.youtube.com/watch?v=eXvBjCO19QY
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Cases & Developments: U.S.

Jan. 25, 2024: Main Sequence, et al. v. Dudesy LLC, et al.




Cases & Developments: U.S.

May 16, 2024: Lehrman, et al. v. LOVO, Inc.
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Cases & Developments: U.S.




Cases & Developments
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Cases & Developments:
Performer Unions




Risk Mitigation

Is a “personality” actually being depicted?
How famous are they?
Are they dead? If so, is their estate active?
Is it a commercial use?

Is the use embarrassing or offensive?

Do they have (other) damages?

Do you own or have a license to use the
image?

Can you take it down quickly if there is a
complaint?
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