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Influencers?





Ad Campaigns Incorporating 
Influencers 
Must Follow FTC and State 
Law/Guidance
• Influencers = Individuals who typically have large 

online/social media followings and use endorsements/brand 
mentions to promote various products and services—may or 
may not be celebrities.

• How are brands and agencies interacting with influencers 
now and what are their legal responsibilities?

• Who is regulating?
◦ FTC has challenged influencer advertising from multiple angles and is 

currently updating guidance, as well as general rules on disclosures 
and specific rules for various types of content.
◦ State Attorneys General
◦ Multidistrict Investigations and Actions
◦ In Some States, District Attorneys
◦ National Advertising Division of the Better Business Bureaus National 

Programs
◦ Class Actions and Private Litigation
◦ Consumer Groups (e.g., TINA)



Rules of the Road:  
FTC Endorsements and 
Testimonials Rule



Rules of the Road

• Be transparent, not deceptive.
• All claims you make (express 

and implied) must be truthful, 
substantiated and typical;

• If you can’t say or do it yourself, 
people should not say or do it 
for you;

• No hiding: Any connection with 
the brand by the person posting 
must be disclosed;

• Social media must play by the 
same rules as other advertising 
media.



FTC Influencer Regulation Updates



Is there any regulation 
related to influencers in 
Mexico?



Competent Authorities
• PROFECO ( The Mexican Consumer Protection Agency).

• COFEPRIS ( Mexican FDA).

• IMPI ( Mexican IP Office).

• INDAUTOR (Copyright Office)

• FGR ( Mexican Attorneys General Office).

• COFECE (Antitrust Commission) 

• Civil Courts 

• CONAR (Council for Self-Regulation and Advertising Ethics)



FYRE FESTIVAL HOW TO 
OVERPROMISE & 
UNDER DELIVER





• ICONIC ORANGE TILE



THE $275,000 POST



LUXURY ACCOMODATIONS AS 
MARKETED



ACTUAL ACCOMODATIONS



FOOD



SWIMMING PIGS



Influencer 
Categories

• Nano-influencers: less that 10,000 
followers

• Micro-influencers: 10,000 to 100,000 
followers

• Macro-influencers: 100,000 to 
1,000,000 followers

• Mega-influencers: more than 
1,000,000 followers



Kim Kardashian and Ethereum 
Max
• In June 2021, Kim Kardashian posted an Instagram Story promoting Ethereum Max, a new 

cryptocurrency token, which contained a link to the Ethereum Max website which featured 
instructions about how to buy the token

• “Are you guys into crypto? This is not financial advice but sharing with what my friends told 
me about Ethereum Max token”

• Kardashian told her 225 million followers, her “friends” were reducing supply of the token 
to give back to the entire E-Max community

• Kardashian’s “friends” had paid her $250,000 to promote the new token
• Kardashian labeled her Instagram Story as an “ad”
• Labeling her Instagram Story as an “ad” did not satisfy the SEC’s anti-touting laws which 

require that she disclose the nature, source, and amount of compensation she received –
directly or indirectly -- in exchange for the promotion

• In October 2022, Kardashian settled with the SEC for $1,260,000 in penalties, 
disgorgement, and interest for failing to disclose the $250,000 payment and agreed not to 
promote crypto for 3 years

• Web 3 version of the classic “pump and dump” – no returns, no chargebacks
• Bottom line: influencers should engage in due diligence to understand potential legal 

ramifications of promotions; don’t want to get rich at your followers’ expense



Kanye 
West & 
ADIDAS

• In 2016, West partnered with ADIDAS on 
a lifestyle brand including clothing, 
accessories, and shoes, including the 
Yeezy Boost 750, Boost 350, and Boost

• In October 2022, West published anti-
semitic tweets on Twitter

• ADIDAS eventually terminated the 
partnership, released a public statement, 
and stopped production of the Yeezy shoe 
line





Impact of Influencer Reviews / Opinion 
• An influencer uploaded posts complaining 

about Sephora products and asked her 
followers to make posts on social media, 
tagging the brand and complaining about 
their products.
• "Sephora sells expired products and 

do not refund the money." 

• "They are the worst, they sell expired 
products, they yell at their customers 
and they still have the luxury of 
playing dumb with the refunds they 
owe.“

• Years later she confessed that the 
competing company paid her to do so.

• Marco Antonio Regil is a 
successful entertainer with 45 
years of experience in the 
Mexican entertainment industry.

• He joins Tuhabi as a shareholder 
with the intention of achieving 
the growth of the LATAM 
platform; receiving royalties from 
the sale of each property.



APP



KIDFLUENCERS
• The number of child influencers 

(Kidfluencers) has boomed in 
2021, mainly because of TikTok 
and Instagram. 

• The debate focuses on the 
protection of her image rights, 
the advertising regulation 
around her and with the 
negotiation and earnings 
through her parents.

• Sensitive topics?
• Alcohol
• Violence
• Bullying/Humiliation
• Diseases



Law for Promoting 
Transparency and 

Preventing and Combating 
Malpractice in the 

Contracting of Advertising

Influencers – media hub?







VIRTUAL INFLUENCERS

• Created with artificial
intelligence

• Engaging content due to
machine learning

• To whom will royalty
payments be made?

• Presence at events and
commercial partnerships
with brands

• Advertising identification is
necessary (#publi)

• Higher engagement rate
than traditional influencers

• Main target: Generation Z
• Cheaper than hiring

traditional influencers



Hot topics

• Virtual Influencers
• Animal influencers
• Cultural heritage and 

collective intellectual 
property of indigenous 
peoples and 
communities
• Influencers in the 

Metaverse?
• Products that are 

harmful to health? 
(THC / CBD) 
• Fake campaigns



Influencers Clearance 101.
What should they be conscious 
about?

Contracts Copyright
s

Guidelines 
for the use 

of a TM
Image 
Rights

Advertisin
g / #ad





THANK YOU!

¡GRACIAS!

CONTACT US:

Allison Rothman
allison@rothmanip.com

Jennifer Malloy
jmmalloy@venable.com

José Antonio Arochi
jarochi@arochilindner.com
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